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Case No. 20020829

JERRY LYNN MARSHALL,

;

Defendant/Appellant,

)

REPLY BRIEF OF APPELLANT
JURISDICTION AND NATURE OF PROCEEDINGS
Defendant appeals from the trial court's denial of defendant motion to dismiss third
degree felony charge, based on two (2) prior convictions for driving under the influence of
alcohol, pursuant to Utah Code Annotated. Section 41-6-44 fSupp 20011
This Court has jurisdiction to hear this appeal pursuant to Utah Code Annotated.
Section 78-2a-3(2Ye).
ISSUE ON APPEAL
The issue in this case is whether the State can charge defendant with a third degree felony
based on two (2) prior convictions for driving under the influence of alcohol which occurred on
December 30,1994, and August 21,1998, and which convictions were entered on December 19,
1995, and September 22,1998, respectively without violating the Constitutional principles of
due process and ex postfacto.
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DUE PROCESS OF LAW

The 14th Amendment to the Constitution of the United States provides that
"...no person shall be deprived of life, liberty,or property without due process of law."
Black's Law Dictionary (1957 Ed. P.590, defines "due process of law as follows:
"Law in its regular course of administration through courts of justice."
Due process of law in each particular case means such an exercise of the
powers of the government as the settled maxims of law permit and sanction,
and under such safeguards for protection of individual rights as those
maxims provide for the class of cases to which the one in question belongs.
In 1954 Justice Warren in United States v. Harriss, 347 U.S. 612, set down what would
become a basic tenant of the law. Justice Warren wrote:
The constitutional requirement of definitiveness is violated by a criminal
statute that fails to give a person of ordinary intelligence fair notice that
his conduct is forbidden by the statute. The underlying principle is that
no man shall be held criminally responsible for conduct which he could not
reasonably understand to be proscribed. Id. 617
In the 1964 the case of Bouie v. City of Columbia. 378 U.S. 347 echoed the same
principle in the Harriss case when Justice Brennen wrote:
The basic principle that a criminal statute must give fair warning of the
conduct that makes it a crime has often been recognized by this Court.
The Bouie Court continued:
Thus we have struck down a state criminal statue under the Due Process
Clause where it was sufficiently explicit to inform those who are subject
to it and what conduct on their part will render them liable to its penalties.
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The 2001 DUI statue UCA 41-6-44 (6) which is the subject of the appeal reads as
follows:
(6)(a( A conviction for a violation of Subsection (2) is a third degree felony if it is
committed:
(i) within 10 years of two or more prior convictions under this section, or
(ii) at any time after a conviction of:
(A) automobile homicide under Section 76-5-207 that is committed
after July 1,2001,
(B) a felony violation under this section that is committed after July 1,2001.
The statute has three parts, under which a third degree felony can be charged.
Part (A) requires that the violation occur "within 10 years of two or more prior
convictions"., and does not include an effective date of the statute.
Part (B) requires a charge of automobile homicide..."that is committed after July 1,2001".
Part (C) requires a felony violation..."committed after July 1,2001"
The exclusion of the effective date from the first part of this statute is patently obvious.
For whatever reasons, the legislature chose not include an effective date in that portion of the
statute that allows a third degree felony charge if a defendant has two or more prior convictions
within 10 years. This portion of the statute specifically does not include "...for violations
committed after July 1, 2001."
The consequences of the failure to include the effective date in the statute are not
immediately clear. Does the omission of the effective date mean the State can then prosecute a
third degree felony if a defendant has two prior convictions within the last 10 years? Or, does
the statute mean the State can prosecute a third degree felony prospectively for the next 10
years? Or does the statute mean the statute can be prosecuted both retroactively and
prospectively?
-3-

This statute, as written, does not meet the Harriss requirement of definitiveness. The
statute has no perimeter as to the time within which prior convictions can be used to enhance the
charge to a third degree felony. The statute has no perimeter as to the timeframewithin which
the third degree felony can be charged.
The underlying question is whether a defendant, by reading the statute as it is, can
determine that his conduct on a particular occasion will subject him to a third degree felony
charge.
The Bouie case held to the basic principle that a criminal statute must give fair warning of
the conduct that makes it a crime. The Court stated:
Thus we have struck down a state criminal statute under the Due Process Clause
where it was not sufficiently explicit to inform those who are subject to it what
conduct on their part will render them liable to it's penalties. Id.
Based on the foregoing, this Court would be justified in strike down this statute as
unconstitutionally vague and ambiguous..

DUE PROCESS OF LAW
NOTICE TO DEFENDANT
"Due process requires, at a minimum, adequate and timely notice." State v. McCully.
942 P. 2d 327.
Such notice must be "sufficiently explicit to inform those who are subject to it what
conduct on their part will render them liable to penalties". Bouie v. City of Columbia, supra.
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Defendant's DUI violation in 1994 was prosecuted in the Justice Court as a Class B
misdemeanor. At that time and without specific notice, Defendant had no reason to believe that
if he were to again get arrested for DUI that the charge would be a Class B misdemeanor, with
the same penalties as before.
Defendant could not in 1994 have had any reason to believe that the legislature would
amend the DUI law to provide that a third conviction for a violation for DUI would be
prosecuted as a third degree felony, and the charge would based on his prior conviction in 1994.
Assuming arguendo, that defendant could find a law library, and find the applicable DUI
statute, can we assume that this or any other defendant could read and interpret the 2001 DUI
statute and determine whether it applies to him? The very fact that this appeal is in process is
evidence in itself that seasoned attorneys can interpret this statute and come to opposing
positions.
The State acknowledges that notice must be provided to a defendant prior to the actual
conduct to be punished, the State disputes that the notice must be provided at the time of the
prior convictions to be used for enhancements. The State complains that Defendant cites no
authority, and reverts to the contention that "the question is whether defendant had notice when
he committed the charged offense on July 13, 2001." Br. of Aplt at 20.
The authority the State asks for is found in Rule 9-301 Rules of Judicial Administration.
which requires the justice court judge to advise a defendant orally and in writing of the enhanced
penalties which may be imposed if defendant is convicted of the same offense in the future, and
requires that a defendant sign a statement acknowledging his rights.
The State has not provided written evidence to prove that Defendant was so advised.
-5-

EX POST FACTO
The State argues that no constitutional violation has occurred.because the DUI statute
(1) does not change or increase the punishment
(2)" does not make a prior offense or violation greater than it was when it was
committed..."
(3) "does not change or increase the punishment for past DUIs, and
(4) "provided adequate notice to defendant with which to conform his actions
to the law. APleBf. Pg.5
Defendant concedes that his prior arrest on August 21,1998, and conviction on
September 22,1998, occurred subsequent to July 1,1996, and and may be eligible to be used to
enhance the charge against him.
However, defendant disagrees with the State's contention that his DUI violation on
December 20,1994 , and subsequent conviction on September 19,1995, can be used to enhance
his present DUI to a third degree felony.
The DUI law in Utah changed substantially on July 1, 1996, and, for the first time
allowed a third DUI violation to be charged as a third degree felony.
When defendant was charged, in 1994, the DUI Utah Code 41-6-44 read that a fourth
DUI could be charged as a third degree felony, and included the language"for violations
committed after April 23, 1990.", an obvious exclusion of violations prior to April 23, 1990.
The changes in the DUI laws in 1996, which included the language "two prior convictions
are for violations committed after July 1, 1996", by the language of the statute excludes
violations and convictions prior to July 1,1996,
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The use of defendant's 1994 violation is an ex postfacto violation because the
amendments to the 1996 DUI law have the following consequences in this case:
(1) changes or increases the punishment from a Class B to a third degree felony
(2) makes a prior a violation greater than it was when committed, i.e. the prior
proscribed behavior was a Class B misdemeanor, and became a third degree felony
(3) changes or increases punishment to for past DUTs, from jail time to prison time,
(4) does not provide adequate and specific notice to defendant with which to conform
his actions to the subsequent 2001 DUI law

The United States Supreme Court in the case of Weaver v. Graham 450 U.S. 24 held:
For a criminal or penal law to be ex post facto, it must be retroactive, that it
must apply to events occurring before its enactment and it must disadvantage
the offender affected by it.
In the case at bar, that the Supreme Court stated criteria for determining whether a law
has ex post facto implications has been met, and the application of the 2001 DUI law to this
defendant based on his 1994 DUI violation is a violation of the ex post facto clause, for the
following reasons:
(1) the application of the law is retroactive to 1994
(2) the application of the law depends upon and applies to events occurring before its
enactment i.e. to his prior violation and conviction in 1994, and
(3) the application of the law disadvantages the offender affected by it.by increasing the
charge against himfroma Class B misdemeanor to a third degree felony.
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DEFINITION OF THE STATUTE
The State argues that because the legislature deleted the effective date of the 1996 DUI
amendments in 1999 that there is, therefore, no effective date, as in "convictions for violations
committed after July 1,1996, " and, because the legislature opted to delete the effective date, the
State argues that there is no effective date.The State then assumes that the law allows the State to
reach back retroactively so far as it chooses, and use any and all prior convictions as a basis for
an enhanced charge.to a subsequent violation. Bf of Apl. Pg. 6
This ploy by the legislature will not stand constitutional scrutiny. By failing to provide a
specific effective date, the legislature is attempting is to allow the State to reach back
retroactively beyond July 1,1996, and hence include defendant's 1994 DUI in that category for
which enhancement of the charge against defendant can be accomplished. To do so would be a
violation of ex postfacto prohibitions
Deleting the effective date of the statute cannot and does not resurrect old DUI
convictions prior to 1996, but it does render the 1999, 2000, and 2001 DUI laws unclear,
undefined, ambiguous and without the required perimeters of a criminal statute..
The perimeters of a criminal statute are essential to interpreting a statute in order to give
notice to all who may be affected by it's application. To deliberately delete essential provisions
in the statute is not the answer to DUI recividism, as laudable a goal as that may be.
Justice Warren in 1954 in the case of United States v. Harriss. 347 U.S. 612 addressed the
constitutional requirement of definiteness, as follows:
The constitutional requirement of definitiveness is violated by a criminal
statute that fails to give a person of ordinary intelligence fair notice that
his conduct is forbidden by the statute. The underlying principle is that
no man shall be held criminally responsible for conduct which he could not
reasonably understand to be proscribed. Id. 617
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The State contends that in 1999 the legislature "overhauled" the DUI laws as follows:
(6)(a) A third or subsequent conviction for a violation committed
within six years of two or more prior convictions under this section is a
third degree felony.
The attempt to delete the effective date from a statute, which provides for enhanced
penalties if the defendant commits the same offense in the future, is an attempt to undermine the
basic principle of definitive requirements of a criminal statute. Attempting to doing so, is an
obvious maneuver in an attempt to thwart the intent of the law and to allow the State to use prior
convictions which were entered at a prior time and under a previous law. The attempt is in vain.
The Constitutional requirement of definitiveness is not met. The statute is incomplete
and vague. The statute does not meet the "definitive" test set forth by the Court in Harris Supra.
To meet the "definitive" constitutional criteria, a criminal statute must have legal
perimeters, including., who, what, when, where, why, and how.
Every DUI statute from 1990 to 1999 specifically refers to a date certain after which
violations which are committed are prosecuted, and includes "for violation...that is committed"
after a certain date. The lack of such language in the 1999 to 2001 statutes leaves the statute
ambiguous.
The question arises as to future enactments of DUI statutes by this legislature which do
not have an effective date after which new violations can be included. What then? Will the
prosecution be allowed to retroactively use prior offenses that occurred prior to the 2001 DUI
amendments to increase penalties or enhance new offenses under a new DUI law?
If this procedure is allowed, and this court allows this statute to stand with no effective
dates for criminal statutes, a defendant could be subjected to enhanced charges and penalties for
untold years to come. In time, there would be no application of ex post facto principles.
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The State appears to argue that because the legislature deleted the effective date of the
statute,, i.e. "for violations committed after a date certain": the State now has free reign to
resurrect any and all prior DUI offenses of a defendant, no matter how long ago the offense was
committed and the conviction entered.
Ironically, the same provision of the 2001 DUI statute does include an effective date of
July 1,2201 for automobile homicide, i.e., ""committed after July 1,2001". And, the same
section of the 2001 Code includes an effective date of "(B) a felony violation under this section
that is committed after July 1, 2001."
The idea that a criminal statute including a "floating" effective date for every defendant is
certainly not the accepted, tried and true tradition of the criminal law.
The possibility of having every defendant with his own effective date based on the last
violation date or conviction date could and would become a legal nightmare for the entire criminal
justice system.
The issue of knowing when and what statute crime was alleged to have been committed is
analogous to the statute of limitations. The legislature can extend the statute of limitations, but
the legislature cannot provide for a retroactive provision allowing prosecution of a crime if the
prosecution of that crime would be precluded by the running of the previously statute.
The recent case of State v. LusL 2001 UT 102 (12/7/2001} gives pertinent guidance to
this issue. The Lusk Court wrote:
...a legislative enactment extending a statute of limitations will not be retroactively
applied to a crime committed if prosecution of that crime would already be
precluded by the running of the previously applicable statute of limitations.
The statutes of limitation, as in LusL provides a specific time within which a defendant
can no longer be punished for a previous crime.
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The 2001 DUI statute suffers from other problems. The statute provides that a
conviction for a violation of subsection (2) is a third degree felony if committed within ten (10)
years of two or more prior convictions.
The 2001 DUI statute provides an effective date of July 1,2001 in the case of automobile
homicide, and for "a felony violation" "under this section that is committed after July 1,2001."
The 2001 DUI statute does not set forth effective dates at which times the the ten (10)
years begins or ends. The statute reads in pertinent part:
(6)(a) A conviction for a violation of Subsection (2) is a third degree felony
if it is committed:
(i) within ten years of two or more prior convictions under this section.
The effective date of the ten (10) year portion of the statute is noticeably absent. In
contrast, the "automobile homicide" and "felony violation" references in this same section of the
2001 DUI statute specifically includes reference to a "violation committed after July 1,2001"
The "felony violation" effective date of July 1,2001, requires that any felony DUI
committed after July 1,2001, can only be applied prospectively. Using this interpretation, only
DUI violations after July 1, 2001 would be subject to future enhancement.
This interpretation is bolstered by UCA Sec. 68-3-3: " No part of these revised statutes
is retroactive, unless expressly so declared."
The 2001 DUI law does not expressly declare that the legislature authorized retroactive
application of the statute. To have done so would have been a blatant ex post facto exercise.
A felony under this section of the 2001 DUI statute, requires two or more prior
convictions. There being no other effective date in this statute, the prior violations upon which
enhancements are based would also have to occur after July 1, 2001. For this Court to hold
otherwise would be a violation of the ex post facto prohibitions set forth above.
-11-

REMEDIES
This Court is asked to interpret and apply the 2001 DUI statutes within the confines of
the statute, pursuant to the requirements of the 14th Amendment to the Constitution of the
United States. Defendant is due all of the principles and procedures the law provides, including
the law of ex post facto.
This Court has several alternative resolution of this case:
1. The Court could find that not having an effective date on this statute and that the State
can both retroactively and prospectively to prosecute any DUI within (10) years, i.e. 20 years..
2. The Court could find that the July 1,1996, date is brought forward to apply to the
20001 DUI law, on the premise that that date is the most recent effective date. The obvious
retroactivity of this application would violate the ex post facto clause.
3. The Court could strike down the statute as lacking necessary constitutional definition
and return the statute to the legislature to enact a statute with all elements in the statute
addressed.
4. The Court should interpret and apply the DUI law prospectively only. The effective
date of July 1,2001, is present in this section the statute regarding automobile homicide.
The July 1,2001, date is also included in the last section: "a felony violation under this section
that it committed after July 1, 2001. " The Court could hold that the last section, the "felony in
this section" refers to the first section, i.e. "within 10 years of two or more prior convictions
under this section". The principle that a court should construe a statute in its entirety should be
applied, and constitutional principles of due process and ex post facto should be paramount..
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CONCLUSION AND PRAYER FOR RELIEF

The evolution of the DUI laws in Utah is unfolding. Pieces of the puzzles have
fallen into place, and only the chess board and the canoe remain. The choice is between the
"floating statute" and the law of the chess board. Defendant argues that a strict construction of
the law is mandatory. Due process must run its course, and ex post facto principles must prevail.
Defendant prays that this Court interpret and apply this 2001 DUI statute within the
principles and confines of the law, and hold that all sections of this DUI statute may apply only
proscriptively and not retroactively, for all three (3) sections of this statute
Defendant prays that this court
(1) strike down the third degree felony charge against defendant,
(2) return this case to the trial court for the withdrawal of his conditional plea, and
(3) dismissal of this case.

/*

/

Y SUBMITTED,
ID\\9ELL TAYLOR
Attorney for defendant
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ADDENDUM
DUI STATUTES FROM 1990

TO 2001

UCA 41-6-44 (1990)
(6)(a) A third or subsequent conviction within six years under this section ...is a
(i) class B misdemeanor if one or both of the prior convictions is for an
offense committed prior to April 23,1990; and
(ii) class A misdemeanor if both of the prior convictions are for offenses
committed after April 23, 1990.
UCA 41-6-44 (1991)
(6) (a) A third or subsequent conviction within six years of two prior violations
under this section... is a:
(i) class B misdemeanor except as provided in Subsections (6) (a) (ii)
and (7); and
(ii) class A misdemeanor if both of the prior convictions are for violations
committed after April 23,1990.
UCA 41-6-44 (1992)
(6) (a) A third conviction for a violation committed within six years of two prior
violations under this section...is a:
(i) class B misdemeanor except as provided in Subsections (6) (a) (ii)
and (7); and
(ii) class A misdemeanor if both of the prior convictions are for violations
committed after April 23, 1990.
UCA 41-6-44 (1993)
(6) (a) A third conviction for a violation committed within six years of two prior
violations under this section is a:
(i) class B misdemeanor except as provided in Subsections (ii) and (7);
and
(ii) class A misdemeanor if both of the prior convictions are for violations
committed after April 23,1990.

i

UCA 41-6-44 (1994)
(6) (a) A third conviction for a violation committed within six years of two prior
violations under this section is a:
(i) class B misdemeanor except as provided in Subsections (ii) and (7);
and
(ii) class A misdemeanor if both of the prior convictions are for violations
committed after April 23, 1990.
UCA 41-6-44 (1995)
(6) (a) A third conviction for a violation committed within six years of two prior
violations under this section is a:
(i) class B misdemeanor except as provided in Subsections (ii) and (7);
and
(ii) class A misdemeanor if both of the prior convictions are for violations
committed after April 23, 1990.
UCA 41-6-44 (1996)
(6) (a) A third or subsequent conviction for a violation committed within six
years of two or more prior convictions under this section is a:
(i) class B misdemeanor except as provided in Subsection (ii); and
(ii) third degree felony if at least:
(A) three prior convictions are for violations committed after April
23,1990; or
(B) two prior convictions are for violations committed after July 1,
1996.
UCA 41-6-44 (1997)
(6) (a) A third or subsequent conviction for a violation committed within six
years of two or more prior convictions under this section is a:
(i) class B misdemeanor except as provided in Subsection (6) (a) (ii) ;
and
(ii) third degree felony if at least:
(A) three prior convictions are for violations committed after April
23,1990; or
(B) two prior convictions are for violations committed after July 1,
1996.

u

UCA 41-6-44 (1998)
(6) (a) A third or subsequent conviction for a violation committed within six
years of two or more prior convictions under this section is a:
(i) class B misdemeanor except as provided in Subsection (6) (a) (ii);
and
(ii) third degree felony if at least:
(A) three prior convictions are for violations committed after April
23, 1990; or
(B) two prior convictions are for violations committed after July 1,
1996.
UCA 41-6-44 (1999)
(6) (a) A third or subsequent conviction for a violation committed within six
years of two or more prior convictions under this section is a third degree
felony.
UCA 41-6-44 (2000)
(6) (a) A third or subsequent conviction for a violation committed within six
years of two or more prior convictions under this section is a third degree
felony.
UCA 41-6-44 (2001)
(6) (a) A conviction for a violation of Subsection (2) is a third degree felony if it is
committed:
(i) within 10 years of two or more prior convictions under this section; or
(ii) at any time after a conviction of:
(A) automobile homicide under Section 76-5-207 that is committed
after July 1 2001
(B) a felony violation under this section that is committed after
July 1,2001.
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